DOCOHSIT BESUHE 



ED 136 181 

lOJHOR ^ 
TITLE 

PUB DATE 
HOTE • 



IS PRICE 
PESCfiipTOBS 



IDEITTIFIEBS 



^ HE 008 844 

*^ • \ 

Barksdale, Milton Kendall v 
Graduate and Professional School Admission^: Social 
and Legal Consideirations. 
Apr 77 

^3p, ^ . 

HF-$0,83 HC-$2.06 Plus Postage. 
*Ad«ission Criteria; Af f iriiatJi.ve Action; 
Constitutional Lav; Court Cases; Due Process; 
♦Educational Discrimination; Females; Financial 
Suppo;|ct; ^Graduate Study; Higher Education; ^Legal 
Problems; . Hedical Schools; Nontraditional Students; 
f ro£e:9|sional Education; Residence Requirements; ^ 
*Reverl$e Discrimination; ^Social Problems; Supreme 
Qcurt Litigation^ 

♦Access '.(Education) ; Bakke ▼ Regents ol University of 
California; Defunis v Odegaard; Education AmenKlments 
1972 Title IX; ^Government School^ Relationship ^ 



ABSTRACT 

> 3 In some tespects*, ^disdrimination*^ is at the heart 

of the college admis^io^' prbcess/ and in the selection of students 
for graduate or professional programs, the application of admittance 
criteria becomes a matter with potential moral and legal 
ramifications. The praecipe of- setting aside specific pl'^ces for 
less-prepared applicant^ (generally those vho h)ad suffered from 
discrimination and had received an itiferior education) has resulted 
in denying access to cipher applicants vith sufficient qualifications. 
The court cases of Harcp Defunis and' Allan Bakke, vhich challenge 
the^e admission policies and techniques, arje discussed in this paper. 
Other cashes are cited ttiat are- concerned vith financial aid as veil 
as admissidn crite.ria. The signif ic'ance of litigation involving 
charges of discrimination and the attention giv^n to the concept of 
diie process is assessed. ¥he ultimate effect cannot be knovn, but 
ther;e vill develop a ^greater concern for detailed records on the part 
of selection cpmmittees.. The difficulty in maintaining a balance 
betveen the rights guaranteed* to both minority and nonminority 
Americans is emphasized. (IBH) 
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We want a qualified surgeon when we -need an operation, yet there, 
are quotas 'in medical schools-- seat^ reserved for qualifiable students 
to be taketrtfrom more qualified applicants. We want a skilled lawyer 
when we are in trouble, yet there are quotas for candidates fpr law 
schools • • • • \ ^ " 

• The present use of quotas should not be permitted t6 mask the 
larger issue, the danger of a de facto system of quotas'. Abolishing 
tests, especially IQ tests, eliminating examinations,' bending 
entrance requirements (for college and employment), doyngrading 
requirements for skills or elind.nating them entirely, and denying 
'quantitative measures of excellence are profoundly wrong and 
antiintellectual practices. . We know these masking practices for. 
whatthey are, and we are going to ypay for them (Ornstein, 1976, p. 17) 

/ . . 
It has been argued, with cdnsiderable merit, that quotas are 
not democratic, but that they must be retained oh a temporary 
basis until the ±ils of our society can be remedied. The question 
therefore becomes not whether quotas are right or wrong but at 
what level particular quotas should be set, what- the rate of 
change to achieve a particular goal should be, when they can 
be increased or even eliminated, and how much time must elapse 
before the situation will stabilize so that a particular quota 
will no longer be necessary. The most important aspect of the * 
discussion on quotas is^not the philosophical or legal princi- 
ples but the particular procediires established and the person- 
nel used for executing them (Puerst, 1976, p. 21). 



Tn order to redress past wrongs society has reduced the 
advantages of the moi;e powerful and advantaged groups, and 
has thus created tension and controversy—hence the require- 
ment of affirmative action in the employment of women and 
minority group members and in the allocation of money and 
other resource sr to increase their educational /Opportunity. 
Several principles are being applied. Past injustice must 
be fighted, even at the cost of discomfort and inconvenience 
to the present generation which, while not responsible for 
the past injus-tice, profits fjf6m it. The groups which- have 
been favored in the recent past must accept some reductions ^ 
in the name of justice. / The practical problem is how fast 
and how far these chapges should.be made (Havlghurst, 1976, p. 25 )• 

The decade of the 1970s is experiencing an uneasy 
equilibrium among three sets of rights — those of the 
individual, of heretofore disadvantaged groups, and of 
social institutions designed to serve a postindustrial 
society. Conflicts over righ€^ become settled, bal- 
ancing these three sets of rights. No one of them has 
been chosen for preference by American society (p. 28). 
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• , GRADUATE AND PROFESSIONAL SCHOOL- ADMISSIONS: SOCIAL AND LEGAL CONSIDERATIONS 
Introduction ' ' 

• • "■ •' - ^ ' . ■^ ■ . ■ • ' ■ . 

In some respects, "discrimination" is tit ."t^i§>ery. heart of the college admission 
process. 'And, in the selection of students for graduate or professional programs, 
the application of admittance criteria becomes a matter 'with potential moral and 
legal ramif icationls Because only a limited number of class* openings ar^available 
in such professional schools as those of medjLdine arKi law, institutions fcf higher 
education have attempted to develop suitable means of -determining the -most qualified 
of the candidates ^r entrance . But how many can be accepted in light of incres^sing 
instructional costs? Who will detcide—and for (what reasbns—that one person will be 
preferred over another? And does the preferencq^xtended 'for iidmission imply a 
similar consideration for graduation? ' Previously applied standards of evaluation 
have encountered serious criticism during the last decade: being at fir^t considered 
barriers to the progress of minorities and wpmen, then later as methods of imposing 
quotas leading to "invidious reverse discrimination" against white males. 

, Motivated by a sense of obligation to expanci educational opportunities for all • 
segments of society, university administrators who sought alternatives to more 
traditional admission procedures 'soon realized the difficulties involved. To ensure 
that an adequate provision was made for less prepared . students (generally those wh^o 
had suffered from discrimination afnd had received an inferior education), admissions 
committees adjusted nu|||^ous requirements and set aside specific places for those 

applicants who were to be regarded as "special." In so doing, however, .certain 

t 

others were denied access to graduate or professional education although their 
qualifications appeared to be sufficient. Their challenged to existing admission 
policies and techniques have reached the 6ourts, notably the cases of Marco DeFunIs 
and Allan Bakkej' while the former case was declared moot by the U.S. Supreme C6urt, 
the latter awaits a hearing during the 1977-78 terms of the Court. 



Graduate and Professional Admissions • - 

/ Even though graduate school enrollment has shown a decline of over -two percent 



in\l976, 



according to the Council of Graduate Schools, profeafeional schools 'are 



still operating^ at record levels of class size. And the tremehgious demand for 
^ admittance to medical ^a;d legal educaiiVrl'ha^^eoati^ued to grow: Daniel Greenberg (1977) 
has reported in The Chronicle of Higher Education that, despite the fact tIia^'''ihedioaL.;_.^ 
school enrollment in the United States stands at $7,000 today as compared to 33,000 
•in 1968, fir5t-year applicants are being rejected at a rate of approximately^5 pe'rcent. 
Less than ^one-half of those who reapply are accepted. So intense is the ccwetition 
for medical degrees, writes Greenberg, that thousands of rejeqted app^icar^p ' are 
entering foreign institutions for training--with the hope of one day returning to an 
American university. To facilitate this process. Congress passed the Health 
Professions Educational Assistance Act of 1976 which would compel U.S. medical i§chopls 
to welcome those who had studied abroad, if their qualificatioyis were adequate; refusal - 
to do so would result in financial penalization of the universities. The turmoil which 
this law has caused to date centers around its obvious threat to institutional 
autonomy in the setting of 'admissions standards. For the moment, however, its 
implementation has be^n delayed and attempts are being made to render it impotent'. 

^ The bulging enrollments of medical schools have not had a detrimental' effect on ' 
the market for physicians; the saiite cannot be said, ' though, abd^. other fields. ^ ^ 

Already a glut exists in many subject areas for Ph.D.s who wish to teach. Mike 
Meuser (1977) has recited a potentially similar case for lawyers, who by the year- 
2000 may experience a greatly overcrowded profession. Opportunities which were once • 

available to the attorney are becoming more limited. ^!uch the same can be said for 

'^1. . • ^ . ' 

a number of profe$sioi}al endeavors. . . ^ 



All of this pessimism would seem t'o suggest the necessity of a severe 

studt 

. (5 



curtailment in accepting prospective students. Harold Orlahs (197$) has .spoken of 
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"the fatuity of credentialing everyone and everything" and of the questionable trend 
of equating certification with competence. While "the case against limiting enroll- 
ment in teacher §;iu^ca'ti^tyl^^Tnan>and ^agle^ 1976) has been^rgued in the Phi Delta 
Kappan / the ^questioa^BEmS^ft^^ or not "students should have freedom of access 

t6 any progralin in *tjpfe^/|pia^i\j^ irrespective of dif ficultie's in completing 

it or in getting a j c^8^\CdK^^^ ) . -'Terry Hemdon (1976) has voiced hisv.,b.pposition to 
^trhis^^ioacejotionj of "ac^MlerrflBA^ freedom, " calling it naive in assuming the lack of 
admissions standards and a cruel hoax in maintaining*' the student's freedom to pursue , 

'a career which may haD^e no future,^.. - - |j 
■' ; feT . ' 

Addressing the §ame issue, Howard Bowen (197U) has desc Abedj^^igher education as . 

a "growth industry" having considerable ability to respond to the shanging economy. 

Since manpower needs cannot be absolutely greciicted, unvjise limitalxions on enrollments 

may be , counterproductive. In addition, three moral issues are pre/sent: (l) the 

freedom of personal choice in ^g^ecting areas of stud^; (€)' the vilue of educa"tidn' . - 

beyond the acquisition of vocational skill^j (3) the importance of the directing of 

technology by educated "people of vision and sensitivity." "Theilimits of 'education 

V - ' ■ 

.V ' ' I • 

are set," reasons Bowen, "not by the* dimensions of the jobs we sp^a around us, but" by- 

the capacity of human beirl^s to learn." -Further, "... education would touch people 

of all backgrounds and aspirations a'nd its content would encompass all aspects of 

life" (p. 157). . ^ ^ . ^ 

To yet' another advocate of the importance of graduate -le vol education, the. 

market approach to program maintenance can lead to difficulty. John Millett (l9-7ii)>, 

howevei*, has expressed the view that in an era of dwindling resources graduate 

education must lead to instrumental accomplishment as well as .^intellectual satisfaction 

and development. More students will, of necessity, be attending ins ti4ut ions'*- part 

time to re'ceive advanced degrees; effort will be expended on ^ore "practical" projects. 

Above all else, though, will be a general revitalization of plost-baccalaureate study, 

■from the admissions' process to the final certification^ 



In mos'U American universities, Committees designkted by tjhe president, the 

faculty governing body, or the academic ddpartments themsel'v^ meet to evaluatqrthe 

credentials of applicants. Usually the, cbmposition ot these bodies i5 such that 

• ♦» » • ' . 

. differing viewpoints are represented; several minority group members (either faculty 

or students) are now frequently added ^r balance. ' 

Those who are confronted with the arduous tiask of selecting students for 

^raduate' or professional education generally seek suitable guidelines to facilitate ^ 

the process. Throughout the period immediately following the emergence of the fii'st 

true graduate school at Johns Hopkins University in 1876, several factors influenced ' 

• most admissions decisions": merit, financial well-b^ing, and social standing. And, 

^ ' . ' i . • 

in actuality, the' situation has not changed greatly over the last c'entury. (What 

changed;,^ 'according to John Duffy (1976, pp. 260-90), was- that entrance requirements 

became cpnsider^bly more stringent over the years: for example, not even a thigh 

school diploma was demanded of candidates by many medical schools in the l800s. ' . • 

It was at Johns Hopkins in 1893 that, the requirements of a college degre^ and a 

knowledge of French and German set the precedent for, the identification of qualif ied ,V 

applicants. Also during this time, the National Association of Medic^OL Colleges 'bega^ 

to expedt member schools to administer examinati<^s for B,(^A;t:y:f^^ '' Abraham .Flexner* s ' 

y indictment of medi^cal education, published in 1910^ furxher influenced the . {profession 

to move towaixi higher standards. Interestingly enough, ,*w6;nen — who had been admitted', 
» ■ ^ ■ ■' ' ' •,• ' 

to ma-j or' medical Colleges such' as Syracuse (1870) and Michigan (l871)--were • being . 

systematically excluded by entrance policies, so that the number' oJf 'female ph^ysiicians . 

actually decreaseji during .the early 1900s.) ■ ^ * . 

• Intelligence, as*'measured by standardized admission- ^ests (for e^tample, thbse in 

the fields oi^- medicince,'' law, and bu.iginess, as well 'as the Graduate Reteord Examination) 

^ syfid tli^N,i5>dergraduate grade point average, ' remains the single most important criteridp 

.*fot* cl?Lss selection. But, ^^specially for those in professional studies, ah emphaslp 

* ■ . \ f - ' . ' " " ■ 
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on the applicant "s^ perseverance and leadership potential is not uncommon* Wdle 
difficult to assess ,with any degree of- accuracy, the potential for "futu^ success 
and' outstanding contributions" in the chosen profession is usually evaluated through 
committee intuition. Robert O'Neil (1975) believes that advocates of preferential 
admissions policies can make considerable use of this conception: although perhaps 
lack±ng in the quantifiablie measures of ability, the minority applicant may become 
a greater force for societal improvement than a nonminority person. Justice Douglas, 
however, sought t6 refute this argument in hi^ dissent in the DeFunis (197U) case. 
In his view, the need for capable lawyers is substantial — regardless of their race; 
black lawyers, for instance, ^ are not necessarily required by black clients % Another 
expression of concern was articulated in the New England Journal of Medicine by 
Bernard Davis (1976): "It seems time for medical faculties to ask whether we have 
been- properly balancing our obligation to promote social justice with our primary." 
obligation to protect the public interest, in an are^ in which the public cannot 
protect itself"' (p, 1119). . ' \ 

(Recently, controversy over the :reinarks ''of Health, Education and Welfare 
/Secretary Joseph Califano l?d to his . subsequent statement of clarification ("Califann 
admits error, "' 1977) - Califano had ^^d^W^^ preferential hiring and admissions 
policies foi? minorities and women — ijpj^^^^^S^. quotas — to reverse long-practiced 
discrimination. But the result^g out'S^'^PTrom educators • prompted his change to the 
more moderate view of recommerlding special training courses and intensive'. recruitment. 

A second factor, the ability to pay, has had a- way of opening up position^^n 
graduate schools across America. At th^g turn of 'the century^ those with the financial 
resources to support themselves (c^nd often the program' i^tself) were granted admission 
rather quickly. The reasons v:ere indeed pragmatic:, without operating funds no 
prospective scholars could receive educational benefitllT What- harm would be done by 
admitting a less than bright applicanj, if an endowment tp the campus was forthcoming 

■ , . • 9 
X ' • • ■ 



• upon his graduation? S*ch "subjective" standards continue to be utilized with 

•y • ' ^ . • 

justification by committees, perhaps, but a trend toward "ascertainable" criteria 
is growing. Yet antDther significarft effect on professional school admissions is 
that of scholarship and fellowship availability. Thesfe grants of money to sustain 

^andidates for degrees control* the academic program to a rather great extent. 
Without funds, feweK. st^identd may enroll^, resulting in^he curtailment of course , 
offerings and research' opportunities. The desirability, therefore, of finding 
students who alrisady possess grants..or. who will merit them is readily apparent 
to admissions officers*. 

Among the groups which are especially likely to receive federal funds for . • 
education are those characterized as minorities (black, Sp^ish-surnamed Americans, 
American Indi-ans) and women. And the advent of ' affirmative action programs has 
given additional impetus to the demand^f^orlincreagfed opportunities in /higher education 
for these previously disadvantageci persons. .The birth of this concept can be traced 
back as far as Franklin D. Roosevelt's anti-discrimination order for wartime weapons 
plants; but the first use of the phrase "affirmative action'! was Kennedy's Executive 
Order 1092$. Under Johnson, though, the full jd^ram associated with the term 
came into being with^ Executive Order 1121^6 of 196$. ' . 

And, although a specific part of the. I96U Civildlights Act provided (Title VII, 
Section 703) that preferential treatment ds not reqidred to correct racial imbalances, 
in occupational groups, the federal executive actions have perha{5s taken precedence 
over the original legislation (Glazer, 197$, pp. iiU-U6). ^^Moreover, the judicial". 

. Vterpretatioi#of the laws of Congress and of the mandates of the .administrative 
agencies has further modi^^ied the application of the , basic principle, Even'the 
Carnegie Council on Policry Studies in Higher Education (."The Carnegie Council," 
1976) issued, a statement in August of 1975 calling federallTffirmative "actiori^ 
programs confused and chaotic. .The Council has recommended special prog:rams to ' 



improve the abilities of the disadvantaged but hafe also observed that the most f 
qualified candidates should be selected {fithout regard to sex or race. Nevertheless, 
.institutions, in the spirit of affirmative action, must be required to "pursue 
nondiscrimlniitory policies and to maintain relevant records that will be available 
' on request" (p. 8). > 

Since the late 19^s, the role of women in graduate and professional education 
has become more prominent. Title iX of the Educational Amendments of ' 1972 ■ ^ 
specifically prohibits sex (discrimination in admissions policies for both graduate 
and professional schools. ^ Ov^r-t' Quotas which limit the numbel: of women applicants, 
"ostensibly fair procedures which have a discriminatory effect," and seemingly fair 
cri'teria which are actually sex-bi^ised — all are in -violation of the existing law. 
Since both public and private institutions which receive^ federal monies in grants, 
loans, or student aid are inbludecj, virtually jio exemption is possible (Sandler, 1975)- 
Furthermore, the implications of the Equal Rights Amendment, should it be ratified, 
will be Significant throughout higher education. It would seem that even in the area 
of admissions 'the impact will be' substantial: although much of the discrimination of 
.ihe pdst has disappeared and women^ are accepted as being genuinely interested in the 
professions, selection committees are still subject to bias against women, 
especially mothers (Roberts, 1973). « 

^ Admissions decisions are also affected by applicant characteristics, other than 
race or sex, wh^ch are sometimes overlpoked. Place of residence has historically 
been a factJ:^ ^n;th€ selection processes/of many schools. In a number of cases, 
preference^^Di^^fii^^irii-state applicants /s 'required by state statute. Tennessee, for 
example^^^V.^j^^ci^^ strict in this regard. Even though the parochialism 
associated ,v{jL%^ri over>:helming majority of' "local" students is frequently critici2?ed, 
institutjmpf^^ IzLaCve still tended to select "known quantities'^' rather than incur the 
wrath of |<^spleased public. Recent Supreme Court decisions, too, have -reenfo reed 
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a state's right to disez:vLminate on the basis of personal residence. N^ot ehallenged, 
at ^east for the present, is t'he university's right to give preference to those ' 
returning from military se^rvice. Special .consideration has been given veterans fdr ? 
some time (notably in the. "G.I. Bill"); but the^ issue was not raised ip DeFimls , " 
although the University of Washington had shown favoritism toward t)iis gr^up. ' 
Lastly,' a variety of other influential factors have had at. least some bearing in ' 
committee recommendations: religion (particularly in the early 190Os), personality, ' 
and alumni or political pressure on behalf of an applicant. » 
Relevant Points of Law ^ " 

Certain cases and points of :^.aw seem \o reoccur in briefs relating to admissions 
questions. The first of these concerns -the nature of higher education itself: is it 
a right or a privilege? While the definitive answer does not yet^exisv/ guiciance can 
be found in the Healy v. James (197?) decision in which the Court held the First 
Amendment rights of a campus dissident group could not be denied by administrators. 
However, Gellhorn and Hornby (I97lj, p. 998) have observed that, although higher 
education is now subject to constitutional scrutiny (a demise of the right-privilege 
^ \distinction), "the constitutional rights of a citizen are not necessarily carried >^ 
unmodified throup:h the campus gates." Further, "in determining what procedures are 
required in the admissions process, then, the courts will consider the impact of 
thgse procedures on the educational environment" (p. 999). In a' previous ruling, 
Stams V, Malkerson (1971), the Court stated that, while higher education is of 
great value, it cannot be equated with food, clothing, shelter,* or rights of a . ' 
fundamental nature. Thus, a difference remains— although not to the degree it once 
was. As the high school diploma before it, the college, degree coxild be considered 
a necessity. Even here, though, uncertainty exists: in Griggs v. Duke. Power Company 
(1971), the validity of requiring possession of a high 'school diploma by a worker 
was called into question. 
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J\ Whenever an appeal is made in a base involving denial of admiss,ion, invariably 
Foujrteenth A-mendment ^rights are . mentioned. Designed to' ensure, "thart former slaves 
could ^ecome citizens with basic civil rights, this Amendment to the jCons4:,itutiQn . 
was proposed in l8^6*and proclairaed in 1868. Its due process and equal protection 
claiipes- have had significant impact .in the years since their statement: • nor 

sh^alk ahy S.-Cate deprive any person 'Of life, lilDerty, or property, without due process 
of ijawj nor deny to anjr person within its jurisdiction the equal protection of the 

lawa," By specif icall'y mentioning thfe state, ,the Amendment <iirects the state, to ^ 

' ^ . . ' ^* ' . ? ^ ' 

provide the rights listed in the due. process cls^use of the Fifth Ameqd^ent, which 

relat^ the federal government's responsibilities,, 

It is wis9 to differentiate between "pii'ocedural" and "Substantive" due .process. 

Concisely (Hobbs, .1976)1, procedural ' di^e process . . .^concerns, the fairness of the 

steps that are taken in!, the adjudication of a dispute or in the application of a 

sanction." contrast t© thi,s, ^'substantive due process • . • speaks of the 

reasonableness, the rel^tedness, of the criteria used in reaching, a determination 

■in the case" (p. ;08). 

programs and admissions 

'maintaining that protection guarantees have been violated through the application, 
of legally impermissible criteria. 

For higher education and its relationship tcJ the Fourtee'nth Amendment, two 
cases in particular should be mentrioned. Dixon v. Alabainia State Board of Education 
(1961) represented a truly noteworthy point in the application ^of the due process 
principle. The Fifth Circuit Court recognized that state-supported educational 
institutions are subject to the constitutional requirements of the Fourteenth 
Amendments specifically, a statement of charges or reasons for the college's • 
action should be given to the parties involved an^i the opportunity for a shearing 
should be made available. Even though this decision rel^te^ to an' instance in which 



As Hobbs has noted, the attacks on affirmative -action 
procedures frequently utilize the due process clause in 



the civil, ri^lta of black- students were infringed because of their protect" demonstratior 

the judicial treatment of those disniipsed served as a' model , in Casejj;^ conceijning the 

deprivation of. a . "valuable 'personal interest." G^llhom and Hornby (197U) have 

/ ' " ■ ' ' ' ' ■ 

remarked that the Dixon guidelines for school officials have become almost universally. 

followed as the minimum expected — although the Supreme Court itself did not make 

the ruling. - . - 

The second case wh^^ch directly relates to dud p35dcess in ' the • academe is that 
af Roth V. Board of Regents (1972J. Roth, -4 nontenured professor who had not been 
'rehired, file^l suit ,in ^rde.r to return to his position. But, according to Hornby 
(19750 r "constitutional protection- under the due process clause. is, by its terms, 
e^dtended only to those deprived ^of *life, liberty, or property'" (p. 223)-. In 
the Court's opinion, thfese conditions, were not deemed to be preseVitj hence, Roth 
did not Suc.cee4 in his case. There exists, it would' appear, a threshold of property 
interest which .is' subject to interpretation. The applicability to admissions issue's . 
rests, then, on. thepe groui^ds:' . '. for the Court 'defined property in terms of 
justified expectation rather than possession . and recoghized th^^t a person's liberty is 
affected by a severe restriction of his- ^alternatives" (p. 223). 

Similar difficulties in analysis are possible in an examination of the equal 
protection clause as well. Interestingly enough, while the\ clause was designed to end 
various forms of racfial discrimination against the, freed slaves, the initial use of 
importance was' in protecting the rights of ■ Chinese "IfLiindrymen in California (O'Neil, 
1975, P» 71) • Over the years, it has been invoked in numeirous eyases, noti^bly in» ' 
Harlan's dissent in Plessy v> .Eerguson (I896) and in Brown v\ Bpfir^' of Education 

(195U), to secure the rights of minorities in society* v ' \ 

■ ' ^ t ■ ' 

Criticized,,by some, lauded by Others, the ever-increas^^ng- iapt)licati:cm of 

■t J 

the due process and equal protection concepts is changing institutional -policies . 
Ascertainable standards, fair and open practices, proper and sufficient opportunities 

14 



have beoome 'C/atchwords for administrators. Although undue optimism is not 

suggested, one writer has offered this encouragement: *^ t 

"Due process of -law," that elusive legal concept which hasf- 
come to insure some degree of fairness in student-university " " \, 
relationships, has not yet stifled the academic process. To 
the contrary, it vn^y even prove to be a device by which new 
vitality and meanl/ig are intjroduced into relationships among 
faculty members, administrators, and students (Caldwell, .1970, 
p. 265).' • ^ „ 

An Investigation of the constitutionality of such university programs as' 
preferential admissions requires an understanding of the appropriate standards. 
To scholars of constitutional law, such as Robert O'l^eil (l975)j three options or 
tests exist in the application of the Fourteenth Amendment to discrimination cases: 
(1) the Per Se, (2) the Rational Basis, (3) the Compelling State Interest. 

The Harlan opinion in the Plessy case 'is an example of applying the per se . ' 
test to a racial question. Justice Harlan adamantly stated that "the Constitution 
is color-blind" and that the Fourteenth Amendment's protection precludes use of 
race to differentiate between people in determining benefits^ rights, or privileges. 
In other' word^, racial classifications are £er se invalijd and unconstitution«^l. Here 
lies the furlHamental argument of most attacks on "reverse discrimination" 'and 
preferential\admissions: policies. . 

Can race be\;onsiciered a- valid criterion when it is used benignly? Or can it 
never be constitutionally employed to separate perscflis? No answer is possible at 
this time as recent Court decisions have hot* been conclusive. On the one hand, a 
staunch supporter of prefe-rential programs. Hunter Boylan (1973), has maintained . 
that the precedents established by the Court in promoting school integration ^ 
"indicate that the law recognizes a duty to overcome the effects *of previous 
dlscriminatipfi as clearly as it recognizes the responsltfllity to avoid present acts 
ot discrimination" (p. 17U) . - According to Boylan; guidelines should be forthcoming 
which will rectify the present condition of uncertainty. But,' on the other hand. 
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of the pritics of special treatment for certain groups, none has been more outspoken 
than Carl Cohen (1975) who "Relieves tkat such practices would eventually destroy the 
principles of constitutional government. In, hia opinion, ^^reference by race is 
malign; its malignity has no clearer or more fitting name than'raclsm. Widespread 
in American universities, this well-meant racism will indeed be found, upon reflection 
to. deny the 'equal protection of the laws" (p.^lUl). - * , 

■*The second test stands as the opposite of the first. Its supporters. maintain 
that the Constitutlori does not prohibit classifications is there is any "rational 
basis" given by the state for them. AH that is necessary is that some logic for 
the law or procedure be demonstrated — however superficial or unupual tKe jpationale 
may appear. If the state 'believes th? public interest is serrved by "positive" ^ 
discrimination between racial groups, then it is permissible uiKier the Fourteenth ' 



Amendment — or sp the argument goes. T-he "rational basis" test* has been applied irjl 
welfare cases, in advertising disputes, and in other expressions of societal concern 
for human well-being. But this standard must not be used unless it is absolutely 
certain that no harm will result: • "Governmental power to classify on the basis of 




race is dangerous. Today's, minority may. become tomorrow's majorit;^- and' vice 
versa" (0« Neil, 197U, p. 933). ^ 

Of the three approaches, to the issue, the last is recek^in^ the most attention. 
Whenever the state can adequately prove that a "compelling interest" -motivates its 
actions, it^ then can establish a reasonable course to follow. As to what could be 
shown to be "compelling" remains in doubtj O'Neil (197$, ^* 66) has' observed that 
the Supreme Court has yet to declare that a classification meets the requirements. 
The time for such a ruling is fast approaching, however, for in the case of 
Vlandis v> Kline (1973)^ the j3ourt indicated that the state has a legitimate interest 
in using residence as a factor in tuition assessment* \ 

How can the idea of "compelling interest" be incorporaJte3'^%Hito a jdefense of 



preferential admissions? O'Neil (l97>rK>-'§'&-9a'5-has supplied the details: 
(1) Ensure that the classification scheme .is ^ko^lfe the Fourteenth 



Amendment. Equal protectionpmust exis*^ for all, althbugh consideration can be taken 
of past; injustices ^which necessitate corrective actions. (2) 'The interest of the 
^ state and its citizens must be of prime importancei. Fina'ncial concerns can be of 
significance; qind 'dearly the educational programs must show benefit from the. 
clapsification process. (3) The relatio'nship between the scheme of classification ' • 
and the state's interest should be shown without question to be thoroughly "rational." 
If race >is the criterion for' Judging, why is it so used? This must be proven t6 the* 
c^tlsfaction of the courts. (U) The .results desired by the state can be obtained by 
no other means. The goal of increasing the nvunber of minority members in the legal or 
medicar professions (or women in these areas, for that matter) can, be met only by 
specii^'ftg^that a particular number of applicants will be of a certain race or sex. 
Universities and governmental agencies are, consequently, themselves "compelled" to - 



produce QvSi^ence which will veriTy the preceding statement. 
jSases of Note: DeFunis, Bakke, et al> . * ■ . ^> . ■ 

DeFunis V. Odegaard (197U): Among the pertinent cases^ of the past which have 
had a beating on arguments in DeFunis are the following: in Plessy V. Fergugor\ (I896) 

... 

the Supireme Court stated the "separate but ecjual" doctrine in allowing segregation 
of public facilities for promotion of the, general good, leading to Justice Harlan's 
disseDt\that "our Constitution is color blind, and neither knows nor tolerates > 
classes among citizens"; in McLaurin v. Oklahoma State., Regents (1950) the Court', 
with Vinson as Chief JustjLc^^ruled that segregated "classroom and study facilities 
impaired the ability of a black gra4uate student to pursue his profession; in ' 
Sweatt v. Painter (19$0) the Court went beyond the physical facilities argument and 
declared the Texas Negro Law School inferior to the Texas Law School in "those 
•'qualities incajpable p(f objective measurement," including traditions and prestige; 



Ih 



in Brovn v* B(^rci^of Education of Topeka (l9^U)j the landmark case in education, 
the Warren Court declared that segregated education and the resulting discrimination 

• -a: 

deprived minority persons of equal protection under the law and that "in public 

education the doctrine of separate but equal has no place," 

Horle and Thompson (1968) have desct-ibed the effect of the 19^h decision on 

admissions policies, suggesting that most c^ses can be 5^dged on vrtiether the equal 

protection guarantees- have' been^observed by institutions . (Two* unusual rulings have 

been given in their discussion':, in 19^8 and I96O it was held by Texas courts that « 

"sejc as a basis for legal legi^ilative classification was Constitutional" and ruled 

that a woman plaintl^ff's denial of admission was not a violation of her Fourteenth 

Amendment rights.) The road to DeFuriis is marked by numerous other decisions of ^ " 

significance; nevertheless, it alone 

• . . provided the Tirst opportunity for aft explicit statement 
on whether, under the equal 'protection clause of the Fourte^^nth 
Amendment, >race can be taken into account volunta^rily by a state 
■ when previous discrimjLnation has not been proved (Hornby, 1975, p^ 217). 

It h|LS been this case, more th^n ahy other in recent memory. Which has 

captured the attention of educators in graduate and professional schools. Perhaps 
* 

this is so because a school of law itself fi^gures prominently and because a 
constitutional question of considerable import is deeply involved. At tfiip root of 
the controversy lies the University of Washington Law School's denial of admission.^ 
in 1971 to riarco DeFunis, a magna cum laude graduate p'f the University and a 
resident of the state. Although he was s.ubsequently offered admission to f|>ur 
other law schools, DeFunis chpse to contest his rejection by the school he preferred 
for reasons of location and reputation. It was not that the University of VJashington 
found him totally unqualified, rather that it had but 1^0 first, year openirigs .and 
1601 apptL^icants in the fall of 1971 — the trend toward increased social concern as well 
as the hope of economic success had made the study of lav exceedingly popular. . 
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Although DePunis hai^an undergraduate grade point average of 3-62 (3-71 in his 
junior and senior years), his initial score on the- Law School Admission Test was 
not outstanding; he took the test three times, however, making 668 on the last 

attempt, 'This score placed him in the upper seven percent of 't^t;iose cortipletifig the 

f 

test nationally, but — and this is crucial — his three, scores were averaged, thus 

reducing his overall standing. While O^Neil (197$', p. '9) bas affirmed th^s technique 
' • - / ■ 

as standard, several others in the legal profession saw fit to disagree in their 
briefs to the Court. (A critique of ^the LSAT was included in the dissent of 
Justice Douglas (DeFunis; p. 1719): the »test, in his^yiew, reflects a definite 
slant .toward the ^^'traditional" applicant, usually white and upper middle class. , 
He has proposed the invention of other measure.s which wauld take into account 
personal background, perception, and group compatibility;, "a law school," he has 
asserted, "is not bound by any- legal principle to admit students ty mechanical ^ , 
criteria which are insensitive to the potential of such an applicant which may be 
realized in a more hospitable environment" (p. 1719)-) 

Using his adjusted LSAT score, GPA, and writing test results, the law school's 
admissions committee calculated a predicted first-year a^^erage of 76.23 for DeFunis. 
Since an average had been prepared ,for each applicant, t^e selection process consisted 
firsts of grouping by score and then of inviting the applicants for interviews 
according to rank. Those who had left the program because. of military service were 
allowed to reente'r, decreasing the available j^lasS' positipn's . For the fall term, • 
275 applicants were accepted with additional persons noted as alternates; DeFunis 
was not placed in either category, even though 180 students had lower grade point 
averages (and no graduate work in political science as he had done). In addition, 
hh of the 27$ peri^ns admitted were mlnoAlties, . 36' of^ whom had predicted law school 
grade averages significantly lower than tnat of DeFunis; U8 nonminority applicants 
with lower averages wei^ admittedT" 23 of these returning veterans. 



, What jhacy occurrdd, DePunls Xearned, was that whenever an applicat»n form ^ 
>. • ' • ' 

indicated a minority person this request for admittance wcis given to a special^ 
subcommittee. Regardless of their test scores, these applicants were considered 
fdr preference based on their potential contributions to the school arjd the. 
profession because of their r^ce (usually black). Unfortunately for the institution, 
methods of record-keeping were poorlj^ organized; DeFunis had the opportunity tb malce 
a strong, case on several points, including procedure and equal protection. 

Two weeks after his 'las/ refusal of admission, DeFunis instructed his attorney 
to file suit for his admittance to the law school and for damages against Charles 
Odegaarcl and others representing the University, of Washington. (Accorciing to 
Karin Abarbanel (1976, 'p. 2?), Dr. Odegaard, retired president of the University, • 
is currently preparing' a comprehensive, study for ,the Macy Founda,tion\oh the efforts 
of ho medical schools to increase the enrolLment .,of ml^^W'ity students.) Believing 
that he had been discriminated against' because of his not being, a minority student,- , 
DeFunis sought to prove the xinconstitutionality of the committee's actions. His 

., ■ ■ ^ , - ' 

Jewish baqlcground was to bie citetd in many arguments," for it had been' this ethnic 
group which had suffered mucih over the years in higher education. Indeed,- as 
John ^ffy^ (1976, pp. 289-90) has observed, in the medical schools many universities 
used subterfuge to' limit the . number oX Jewish stud'^htsj Harvard iri^l919i for example, 
placed a quota on Jews to maintain "a prope;r balance." ^ ' ' . 

The case of DeFunis v. Odegaard next went tp the Superior Court in Seattle and 

■ - ' ■ > 

thiB discussion continued: . ' / , , * . ^ 

/ . * 

When Judge Shorfett found the DeFunis /case on hi^ docket, he 

went to the law bool<s in search of preced)4nt. He quickly discoyerecl 
there •was no Supreme Court decisjLon^n point. The absence of consti- 
tutional guidance was surprising^ for the issue had been much dis-» 
cussed in the press and in law journals /(O^Neil, 1975, P« 71)« 

In this "case of first impression," Shorel^t ruled for the plaintiff DeFunis. 

Having been previously allowed to enter the/ law school by court order, DeFunis 



continued to attend classes as the University appealed. After a lengthy study, th$ 

Washington Fupreme Court issued its opinion in fayor of the-'instituttioh.' It ruled 

as follows: DeFunis indeed had ^'standing," a personal sta-ke 'in the outcome of the" 

< . ■ ^ ' \ < 

actions;' consideration of race ip admssioris was not a per se violation of the 
equal 'protection "clause; the* law school *had to prove ^ colnpelling. interest for its 
policies; the effpi^ts made on bqhalf. of minorities were ' not -.unc^nstitutionalj no r 
reason existed for the pj^aint^ff to request cohsideration because of Wis residency 
^n the state, DeFunis, lo^cally, sou^ght ^'elief from this judgment; Ji^sticfe Ibouglas 
[anted a stay, pending' Supreme Court review, ^ *• ♦ . - 

The* S\ipreme Court decis ion, ^bly a fiVe to four vote on April 23, 197U, was » • 
somewhat unexpected: the case was declared Imoot because DeFuniis^hkd nearly 
completed -his course of study. Justi^ces Douglas and Brennap strongly disagreed 
with ^Jb-he opinion, both advocating an answer be provided for the i^su^?^ i'ctl'Bed,- 
Perhaps, as some have commented, the Court ."ducks |' . hard cases; Poferier (1975), 




though, has noted tTiat the Judgment of mootness was much more, reasonable ^th^jLn * 
Brennan's criticism- of it. Hobbgi (1976) had written that it was most foirtunate 



that a hasty .decision was not reached, on such a poorly prepared case; "Kirp and 
Yudof (l97h) have concluded that the non-decision was perhaps a blessing since" 
it allowed institutions to continue to use discretion, an occasion "when the 
Supreme Court is wise not to dxerci.se its pf'erogative to have the final word 
concejrning the constitutional merits of a policy . . (p. 26). ^t the problems 
'introduced v;ere not put to rest: the 6ii organizations which sponsored 26 "friend 
of the court" briefs on DeFunis testify to the concern of mino;rities, labor unions, 
professional societies, businesses, artd' schools. 

• Writing in the Virginia Law Review , 0 « Neil ' (l97ii, pp. 9li2-ii8) has attempted to 
s-ubstantiate a government's — or university * s-t reasons for granting preference on 
racial grounds:. (1) increasing minority involvement on the campus and in the 



professions J -(^ reducing the effect of discriminatory entrahcB examina^^^s and • 
'traditional standards of admission; (3) atoning for pas^t injustices to minorities;^ . 
(U) meeting, the requirements demanded by affirm ative aotioa legislation aii^ guide- 
linesj (5) providing a more typical model of a multi-rac^^l society in the professional, 

school- . [\ ' ^ ^ 

•While nbt directly repi'ying lTo 0•^^eil, Hichard -Posner (1975, pp> J-],9) has 

■ ' . ' * ■ » ; , ^" • , • 

taken issue with-siM^lar justifications of reverse discrima.-Hailon. . His arteilysis 

is as follows: (1) there is simply no basis for the- contention thaj standard 

admissions predictors are invalid for minoritia^ (2) the. racial cpwpfe^tipn oT 

the student body is not a factor in promoting reaiT^iversity— rya(!;^s are difficult 

to determine with precision, whereas a knowledge of socioeconomic levels would b|p 

useful in choosing students; (3) in -many cases, previous ' discrimination against 

minorities orTthe' part of the institution has not* proven, eliminating the necessity 

of remediation; (U) no evddencjje is to be found that by increasing the number .of< 

minority professionals the probl&ijs of disadvantaged groups will be significantly 

•r. ■ ^ i . ' ' - ■ ' 

reduced, for even the ^'i^ole -m'pdel" rationale is of doubtful^ validity. 

Posner has concluded that institutions have turned to such admissions methods 

as those Used by the University of Washington primarily to appease a small — but 

vocal — group of dissatisfied s^^dents «and faculty- Rather thaEn being motivated by 

the desire for diversity and justice, administrators follfowed the^easiest wa^ to' . 

reduce the pressure of affirmative action: establi^Ja^g arbitrary quotas with a 

questionable racial categorization imposed by biasejj committees. A harsh judgment-, 

perhaps, in light of the history of minorities-t-especially blacks — in America. 

(Prejudice with its effect on educational opportunity has surely contributed, 

* > % ' 

■ for example, to the deplorable lack of black physicians. Although several freed 

slaves were^ able to take their degrees abroad in such schools as 'the University of. 

Glasgow, few- were even admitted to Northern institutions. Howard University ln'\ ^ 

22 ' ^ 
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Washington, D.C., Eecam^ the first real-^chance for blacks to receive medical education 
aftei: yts opening in 1867.^ By the early I90ds, several additional'schools had been 
founded, btit only one~Meharry in Nashville — was able to ^ui^ive this period of * 
financial stress. * As late as 19U2, there were but 3310 black physicians in AmericHj . ^ 
years earlier, ia 1910, the number had been 3U09a the gain'was slight, to s^y the 
least;' blacks would not be regularly accepted as doctors until the</^i3>vil rig^jts ' 
movement' of the 196ps- (Ul^ffy, 1976, pp. 28U-88).) . ' 

One aspect ..of DeFunis which has been often^ neglected rfegards his initial claim 
to 'preferential treatment because of his status, as a Washington resident. Statutory 
provisions in this particular state do not provide for favored admission to institutions 
for reslden-^s/taxpayers. As is the. case in most \xniversities, though, a -^higher fee 
.is assessed j,nojiresiden,t^.studen1>f/i^ great'^irony of DeFunis j^s the dual nature of ' ^ 
his plQ.a, advdcati^ig. 'certain types of '^discrimifiati'orl" (place of residence) but<y^ 
rtot othefl-4i*^Sbe) . This issue was effectively eliminated by the trial and state v 
courts; it was not a factor in briefs to the Supreme Cou-rt (Hobbs, 1976, p. 110). 

Before disposing of it altogelyher, however, the residencjs ^criterion" mayoe" 
worth additional attention.' Since a state'' a taxpayers contirLbute greatly to' its 

A* 

Higher educational programs, they and their children should be given- "first refusal" 
on admittance to state institutions — according^tp one viewpoint. The opposir^ 
opinion would take note of the important role of federal financing and would assert 
the right of American citizens to attend any public school -for which they were 
qualified, gpace permitting.. At least three. cases\of interest relate to the 
problem (Hanson and Liethen, 197U): in Shapiro v. Thompson (I969) the Court he,ld 
that a state one-year durational residency Tequirement , for welfare payments was 
unconstitutional since it unreasonably burdened the right-'of interstate travel and 
deprived individuals of basic rights; la Starns V. Mialkerson (1971) a Federal court 
rejected a Shapiro -based claim that nonresident 'tuition interfered with the right 



to interstate travel, observing that higher education is not a fundamental Vight . 
ugd.that a rationa^ basis exists for higher fees for nonresident students;. in 
. Vlandis v> Kline (1973) the Supreme Court ruled that states may establish reasonable 
criteria to determine in-state status for tuition purposes but also that due process 
fmist be heeded by allowing students to become resi^dents if requirements are met. . 
For the present, therefore, decisions have been'i directed at tuition differentials, 
not at residency as a condition for admission to university programs. ^ ^ 

Bakke v.. the Regents ^of. the University of California (1976): After t^e DfeFunis 
case was declared moot, university administrators began to await the next "strong 
challenge to "affirmative 'discrimination," which Bakke has proven to be (Wong, '1976). 
Allan Bakke, a white engii^eer, was denied admission to the Medical School of the 
Universi-^y of California at Davis in both 1973 and'»l?7U. Because of the tremendous 
demand for admittance (26UU applicants in 1973, 3737 in 197U), the selection 
comfci^^tee was faced with rejecting most of those who applied. One htlndred openings 
were all that were available each year; l6 of these were to be reserved for qualified 
minority students who had experienced — by^reason of their race — th§ effects of 
indirect discrimination. Bakke maintained that his qualifications (a grade point 
average of^.5l> MCAT subtest percentiles of 96, 9U, 97, and 72, a combined rating 
of U60 out of 500 in 1973 and 5U9 out of 600 in 197U) were, in reality, superior 
to those of many of the minority students, chosen. His record wa? rQCOgnir.ed to the 
e^xtent that he was invited for interviews; nonetheless, he was not accepted altbodgh 
a nuimber of minority applicants with much lower ratings were admitted. 

To reverse the committee's decision, Bakke filed suit in tjune of 197U, .claiming 

that the »j[Jhiyersity had violated his equal protection rights by denying, hlg admission 

•» 

on the grounds of race. Fearing an unfavorable result, the University filed a 
cross cpmplaint for declaratory .i:elief7\ In its opinion of September, 1976, the 
California Supreme Court stated that deprivation based on race is- not subject to 



a less dema|idlng standard of review under the Fourteenth Amendment merely because . 
the race disJjcrimi'nated against is the majority rather than^ the jninority (Bakke, < 
pp. 680-82). Furthermore, the court observed that the University had nojfc- ' 
demonstrated a "compelling", interest in the program fey reason of past injustices 
V minorities by the institution .etnd that the medi&al school had not shown that its 
goals coul^ not be met in other ways.' . . , ^ 

Dissenting from the majority view. Justice Tobriner maintained that preferential 
admissions policies should be constitutionally permissible because they mitigate the 

violations of minority rights which Culturally biased tests and inferior schooling 

* 

have caused. Consideration of race is vital, in his opinion, to ensure "a diverse 
student body, a desegregated profession, an integrated society." 

When the University appeale^d the California ruling (Bakke 's admission -has 
been stayed for the present), the feeling among minority rights organizations was 
that the Davis medical ^chool had prepared a "bad" case, actually hoping to lose. 
The Chronicle of Higher Education (Watkins, 1977) has featured the growing uproar . 
associated with the case. The positive statements of Davis President Saxon notwith- 
standing, the prevailing attitude on campus has been that the defense of minority 
admissions has not been competent. According to this recent report, fewer ^minority — 
black and Mexican-American—students are requesting admission to, "Che University's^ 
graduate and professional programs. One law student has commented that the 
California ruling in Bakke "... can and will be used to maintain the status quo 
of traditionally white^male medical and legal professionals" (p. h). But the^case, 
others have suggested, may offer an excellent opportunity to reexamine and improve . " 



access f or« all disadvantaged groups. 

t It now appears that Bakke will be argued befof^ the Supreme Court 'during either 
the fall 1977 or the spring 1978 term. A former Solicitor General who is presently 
a Harvard .XSHf professor, Archibald Cox, has been selected to assist the University's 



attorneys. Responsible for a brief supporting preferential admissions in DeFaniS j 
Cox is expecjj^^d to stress the "distinctive contribution to the profession" and the 
"diversity of back^yrounds" reasons for special programs. This viewpoint has been 
presented by the president oi HarvaW, Derek Bok, on television's "Meet the Press." 
Commenting.., at length jOn the case, Bok stated that the courts^ err whenever^ they say . 
race is not ;:'e levant in professional school adiAissions.. Institutions, he concluded, 
must determine for the^nselves the nature of their minority student programs j furj^her, 
"judges, good as they are, do not have l?ntimate, firsthand experience in the nuances 
and subtleties of the admissions process, and therefore should not impose rigid 
^Requirements on minority admissions" ("Harvard President," 1977, p. 5l$). ^ 
As to the probable verdict, pertinent decisions of the Supreme 9ourt under 
Burger have not been extremely predictable: in Griggs' v. Duke Power Company (1971) 
uniformly applied standards--culturally biased tests, diplomas— were declared 
discriminatory and illegal^ if they disproportionally affect minorities and they 
cannot be proven to indicate factors essential to occupational tasks j in 
Albemarle Paper v. Moody (1975) standards for employment were rejected unless 
thorough criterion validation of all required tests was accomplished, lest policies 
penalize minorities; in Washington v, Davis (1976), however, a police department 
t^st of ability was ruled acceptable even though four times the number of blacks 
^ailed it as whites. But the la^ decision cannot be taken, according to Malcolm 
herman (1976), as proof 'that the Court has abandoned its "aqti-intellectual,- ' 
pro civil rights" stand on issues of valid employment (and admission) standards. 
Washington involved a federal, agency not subject to the V)b\x Civil Rights Act at 
the time of the original trialj hence, the Suprerrte Court ^gj^ted. Jik?at constitutional 
requirements of equal prj^tection in, employment wore not applicable in trhe manner 
indicated by th^^Civil Rights Act. But the recently extended coverage of the Act 
would suggest that cri,teria in conflict with the Court's concept of "fait^'and 



apntdiscrijninatoxy" practices will remain suspect; "Whether 'one likes, it or not," 
Sherman hajs written, "intellectual values and standards gind int6ri?al policies of 
institutions have been labeled as civil ri|hts issues over which courts and government 
agencies have acquired significant jurisdiction" (p. hO)* " ' 

An opinion announced March 1> 1977, by the Supreme Court may provide additidnal 

• . i? * *■ * . ' • 

. insight: in United Jewish Organizations v. Carey (1977)^ the ^ use of quotas a^nd the 

assignment of electoral districts solely on the basis of race to better ^Reapportion 

an area were deemed permissible. Racial awareness is legislative reapportionment is * 

not unconstitutional per se. Moreover, the use of racial crj^teria* is not confined 

to elirainatdng the effects of past discriminatory districting; -th6 reqxiirements of 

the Voting -Rights Act demand corrective action as necessary* In this instance,, those * 

who charged "reverse* discrimination"-- the members of the Has^dic Jewish community in 

'New Yor,k~did not receive relief; a similar Judgmemt could well'' be rendered in Bakke, 

- ' ' ■ . , ' , • . ' ' ' ''^ . 

though education — not redistricting~is the question. ^ , ? 

Not all of the prdblems which have arisen in the development of minority 

admissions programs are of the same' nature: Bakke 's contention is some^i^hfLt different; 

from that of DeFunis. Another student at Calif omia-Davis, Glenn De Ronde,-has 

charged the University with bias in not permitting him to enter tfie^aw school 

(^Reverse.' Discrimination," 197$ ^i' Accusing^ the QommitJ^e of rejfect^ig him because of 

both his race and^ s6x, 'De Ronde has requested proof of hlA lack of yiiualiflcations 

and has asked for admission, pending the Eakke decision, ^^^^-...^ ^^,^<=^ 

" ' ' ■ r ' r 

Yet another case is that ^f Philip Di Leo who is cun^ntlj^ a^^^g^jig to enter 
the University of Sblorado Law School under the provisions of bjC special admissions 
plan'(Jacobso^j^. Ji^g7j)»-^ '/^^ se§S^ nothing wrong with the extJewCion if preference 

to "disadv5fht^ELged""studiShts--ir}deed, he maintains that his ownU^kckgrpjlnd justifies 



his qualifying as a special applicant. But the rub is that hfe an Italian-American 

d by 
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and not one of the minorities designated by -the University. In seeking an order that 



I 

N 



*he be admitted, Di Leo emphasizes .that such programs should not exclude persdhs on 
purely racial grounds as this is a violation of the equal protection rights provided 
under the Fourteenth Amendment. , , • -^'.^ ^ 

To counter this argument, the University of Colorado is preparing a brief which 
will stress the constitutionality of the program and the necessity of administrative 
discretion in determining the beneficiaries of special treatmen-^, TJhe under- 
representation of the specified groups in society,, not^ university officials, is one 
strong reason for such selectivity in choosing from the large pool of "disadvantaged" 
applicahts. For Di Leo. to receive a favorable ruling woiild require that the 
University's special admissions programs 1^ found constitutional only when the 
criterion of race is not considered by the admitting committjee. 

It is apparent that each challenge to admissions procedures will be, as Posner 
-(1^75) has s^id, different- in some particular and important aspect from DeFunls : 
a comprehensive decision could not have been react^ed* at that time|although some 
guidance , should have been provided. ' ^ 

Implic^a-tions for Hi^er Education . v' 

' The significance of ^litigation involving charges of discrimination and the 
attention given to tfee concept of due process is becoming increasingly evident 
to university administrators. Although the eventual outcome of Bakke remains in 
doubt, several conclusions as to the proper course of action by school officials 
can be 'drawn, A more thorough approach to "routine" admissions problems is 
definitely re^^uired; — concern for correct procedure and proper documentation becomes ' ¥ 
mandatory. But before ana(^2ing the particular,^ actions suggested by rece;it court 
decisions, one should take notice' of other interesting phenomelia in hig)ier education 
which relate to the issues at hand.' . ^ ^^'N. ^ 

The tremendous force of what has been' called, the "cor^umer protection movement" 
is^.reaching the campus, affecting undergraduate, graduate, an3 .professional progj^ams. 
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J[oan stark (1976) has commented that consumerism is very much a part of the acaden^c 

world, partly because of the new clientele in higher education (who are more socially 

and economically concerned) and the impact of federal regulation and legislation. 

"The foundation of the consumer movement in education," according to Stark, "is the ^ 

right of the individual student to be safe, to be infonr^ed, to choose, and to be ^ 

heard*-those same rights defined by President Kenhedy in his 1962 consumer message 

to Congress" (p. 2). ^"""""^^^ " 

Treating the applicant for' admission as a consumer who is about to "purchase" 

goods is a relatively new approach for administrators, yet it would seem to be 

expected. Programs must be accurately described, with standards for admittance 

reasonably objective and open tp exg^mi^ation• In an overview of the legal aspects 

of educational consumerism, John Mancu^o (1976) has written about the value of 

maintaining safeguards for the students while avoiding "clumsy or inept encrbaphment 

by the judiciary into the pedagogical process." However, he has concluded, 

. • • the time seems to have come for the judiciary to 
become more sensitive to the real needs and concerns of student- ^ 
consumers and to fashion a legal theo'ry which will justify 
adequate protections — whether that theoiy is based in 
■ constitutional or contract law (p. 88). - ^ 



One outgrowth of efforts to treat student-consumers more equitably has been the^^' 

• , / " 

reevaluation dnd revision of entrance tests, usually on the undergraduate level but 
of late in ^professional fields. For example, the Association of^-American Medical 
Colleges is currently creating a new version of the Medical College Admi-ssion T-est 
that will mora accurately predict which men and wo merN possess the analytical skills 
as well as »the scientific background to become competent physicians ("New MCAT Due/" 
1977)- Among the major modifications of th^ ^EAT are to\be the follt^w^jgg: . the 
l^imination of 'general information questions, the upgrading of .the yerbal skills ^ 
section, the separation of the scientific portion into areas for th^/ purpa^e , of 
determining specific stu^ent^ deficiencies, and the lengthefning of the t^tal" ' 



^exam^^tion time' to one full day. Another venture, still in t^he devejppmental 
stage, iso, the-Vgij'epaaration of medical board and bar examinations- whi<!m more, neaVly 
reflect th^ c6^iii^&^ of professional school coursers. Opposed by sbme — wh9/believe, 

Vunderstandablyj^'«.that such examinations are to be regarded as the distinct points 



of entry into the professions — l^he process of change is. proceeding slowly. 
("Teaching to the test" is Jaardly uncommon as O^^Jeil (197$) has i-ndicatedj and it 
may be necessary, he Has Observed, ih order to hasten tlie opportunitie? for 
minorities to practice their skills. Both the American Bar Association and the 
American Medical Association, however, maintain that an adequate educational 
ejqperience will prepare most students for the rigors of the examinations.) 

As'to the abolition ot tests themselves — from the various admissions examinations 
to those of the bar and the. board — much argumentative discussion has occurrerd. 
O'Neil (197$) has stated that, although the LSAT scores should not b^^caccepted as • 
the sole criterion of law school ability, admissions tests do predict fairly well ^ 
for both minority and nonminority students. "To abandon tests and other predictors 
wfaitch woi:lc well for the great majority of applicants^ would be unwise and counter- 
productive" (p. 117). ■ Hence, the solution to the difficulties of choosing applicants 
does not se^em to lie in the rejection of q\^^a'ntif iable measures obtained in part 

"by examinations. * , -^^^ ^ . ' 

Several prominent medical schools and colleges ^of law have sought to devise a ■. 
systematic, formula which would incorporate* as many predictors of potential success 
as pbpsible. Among^ those universities nhiph have been making ^h an attempt would 
be Washington and California-Davisj their .methods have proven to be suspect, leaving 
open the opportunity for legal'' challeng^g . . The UAiversity of Georgia Law Schooi''has 
developed a heiiristic model to screen applioaats priLor to conftiittee decision.- V 
Variables considered include LSAT scores, GPA> quality of undergraduate institu.tion, 

•and extracurricular activities. ^.*Using these^ criteria, the admissions director ranks 



applicants before more subjective factors are considered by the three persons on the 

committee (Watson, et al, , 1973 )• A rather promising mod'el for selecting medical 

• - ■ ■ / ^ V . .. 

sphool students has been evolving^at the University of Tex^s Medical School at \ 

San Antonio. Robert Weisman (1973) has enumerated the m]^.J$%epB leading to the > ; 

multivariate approach now tieing tested. Through an analy^s of those factors which. 

tend, to be associated with able students, a better procedure has* been- established. 

' * • . 

The committee's model is, first' of ^11, sufficiently explicit to reduce the vpossibilitji 
of charges of unfair practice. Nevertheless, the decisions rendered are arbitrary; 



for regardless of the model, ^ome final judgment is necessary. The formula emplpyed, 

A ' ' ' ' , - ■ ■ * 

though, uses such parameters as grade point average, a weighted average of MCAT 
subtests, a preliminary i evaluation, a measure of the difficulty of previous academic 
work, other academic hono:^s, non-academic achievement^ and the impressions p?rovided 
by an interview. Certainly, subjectivity cannot be said to have been, eliminated, 
only that it is more clearly identified in- the process. 

A relatively new part o,f the selection routine for professional schools is the 

^> ' • " . . • 

counselinjg of r ejected applicants. When numerous slots existed for virtually All who 

were qualified, no obligation needed t^o'Beielt by committees; another scho6l in 

0 ■ 

another location wpuld have *^n opening. Since "there are approximately. 50^000 
applicants but only about lli,500 openings' in. the first year class.," a definite ' 
boDortunity to direct the disappointed %s presented ("Professional School Retreads," 
1975> P- U50). Among the suggestions offered "to help alleviate the problem are the .. 
following: (1) early counseling ot potential rejectees, (2) investigation of reasons 
jlor rejection, .(3) guidance anji prep»kj;ation for those unable to enter the profession 
of- their first choice, (h) expansion of legal, medical, and scientific adjunct areas 
of involvement. Diekema (1972, 197U) has supplied .a thorough report in twostudl^^ • 
on the University of Illinois Medical Center's program to aasist minorities in 
finding places of service *in the health profession. Students who mignt otherwise 
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rejected if they -applied to medical schools are admitted to the Medical Opportuniti€ 
Piiogram where encouragement . is given. through faculty advising, tutorial assistance, 
financial aid, and general counseling service*, ^hus, many have been guided toward 
socially useful and personally satisfying careers by an effective university project. 
This approach', Recording to Dielcgma, may be a far better solution to the needs of 
minorities than the immediate lowering of professional school standards. 

A perceptive discussion of "reform in graduate and professional education" can 1be 
found in a recent volume by Lewis Mayh^w and Patrick Ford (197U0- They have ^ noted, * 
s^n their description of revised admissions policies, ^three major approaches: (l) a 
minimization of quantitative intelligence measures^ in favor of those which tap 
"originality, creative striving, , and creative achievement"; (2) an increase in ^ 
selectivity, almost .in opposition to the first approach, 'which stresses a proven 
intellectual background; (3) an attempt to "recruit minority group members who do 
not meet the formal admissions criteria generally imposed." But, "this has 'placed 
graduate . education in an ambivalent position and has raised the question of whether 
or riot graduate schools should maintain their policy of selectivity" (pp. 118-19). 
In conjunction vd-th the last approach, the programs for minorities at> various 
universities are mentiohed, notably those of Cornell, Illinois, Iowa, Michigan .St^te, 
and Michigan. Typical is Cornell's which allows marginal minority students to be 
^given the "benefit of the do^bt" in the hope tKat' future ::p5:'omise. will overcome ^ . 
p^st difficulties. ; . /'\ ^' ■ 

Perhaps no other $.haLlysis of the ways and consequences of extending preference 
in admissions is as complete as- , that prepared by O'Neil (1975, PP- lU6-^;l)5' His 
commentary is divided into five sections: the* nature of the preferred groups and , 
program objectives, methods of extending preference, the degree of preference show;!, 
the duration of preference policies, uJliversity responsibilities in^the adopting 
of such actions. . * * , ' 



^ ' . 29 • 

.(1) Choosing only .those fron the usuaily accepted minority groups to recieve 
preference may be -troublesome, btit it rema^jis the only alternative in 0' Neil's view. 
Selecting "disadvantaged" whites may be appropriate but a case proving .past discrimi- 
nation or unequal. treatment would be, extremely hard to make. (Posner (1975), however, 
is totally opposed to the contention that race alone can be a validjindicator of . 
previous hardship.) As to a preference for women, evidence will verify that no 
particular assi^^ance is needed, only an equal opportunity to be admitted. 

(2) Obviously, the doors" of graduate and professional' schools* cannot be opened 

> 

to all minority applican^c; .some system is essential. Each university coiild provide, 
O'Neil has reasoned, a specific number of openings for various disadvantaged groups, 
other techniques Kould include: '^adjusting" admissi^ons test scores, prov;Lding 
summer improvem6^nt .workshops (Justice Douglas has advocated a similar program which 
is in effect in several institutions) , ^allowing minority applicants to enter, on 
a conditiohal basis^. 

(3) goals are^ to be se£ for admissions purposes, on what g^unds should they 
be established? Here 0' Neil -would carefully examine minority participation in the 
professions, <local and regional popiJ-iation characteristics, 'and Unique institutional 
missi<!jns and abilities in order to, prevent -flexible goals from becoming absolute, quota 

• (U) It tot/bfe hoped that preiereritial admissioft^ policies will not have a long 

life spari.' But until elementaiy, and secondary programs for minorities improve., 

the educational' preparation of many black, Indian, and Me;p-can-American applicants 

will be inadequate for advanced s15udy. Once, however, more minority doctors, lawyers, 

'. - t ' 

and scientists rise ip the professional hierarchy ttie programs can be gradually 

phased out. . . ' ^ , 

(5) To be- truj.y .effective, 0*-Neil, .bas asserte^^^ .unirersilies' .irius^^ do .more than.,.', 

•admit minority appllciants--^^^ change-^as well. Information about 

preference programs should be widely disseminated; standardized tests myst be 



constantly examined arid revised as reqiiired; students should be encouraged to complete 

their studies and given financial and educational aid when needed (the attrition 

rate for minorl^ties in pro^^ji'^n programs is quite high); graduation standards should 

be malde ascertainable and rale; but should not be lowered; societal conditions which 

br^ed inequality. should be reduced through the efforts of academic institutions* 

According to 0' Neil (1975), ; . 

• • . one must not lose sight of the ultimate goal * . . to acfiieve 
equality for persons and groups to whom equality has long been denied— 
originally in obvious ways, later through subtler devices . . what is 
sought is a more even distribution. of burdens and benefits throughout 
oxir pluralistic society (pp/ 160-61). ' \ - 

-Those who take .issue with 0' Neil's recommendations could perhaps agre^ with the 
dissent of Justice Douglas in DeFunis: "The consideration of race as a measure of ' 
an applicant's qualification noVmally introduces a capricious and irrelevant factor 

. woi^king an invidious discl'imination . . there is no constitutional right for any > 
race to be preferr^ed" (p. 171h). Yet Douglas would himself suggest other relevant 

^ 'factors which could be taken into account and would justify Admitting minority 

.applicants separately, if not "preferentially." / 

Even as O'Neil has described the obligations of universities in- overcoming 
past Ta«.al discrimination in admissions,. Bernice Sandler (1975) has in like manner 
discussed eliminating sexual bias on the campus. ' In particular, (1) policies should 
ensure that admission- priteria are not discriminatory on the basis of sexj (2) 
recruiting for programs must be monitored to. continuously evaluate procedures; (5) 
data should be collected , on sex and race of --applicants, and additional information 
ori: marital and farnily status could be examined in searching for possible sex-b^seti 
discrimination J (U) applicants should *be queried about the fairness of the admissions 

-programj (5) "institutions might explore provg^sional admissions status" for those 
wom^n who might not be accepted under the general program standards but who might 
succeed in their studies if given Ihe opportunity (pp. 210-12)^ Reasonable 
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progress may well be occurring: according to the Association of American Medical 

. •* 

Colleges ("Applications Dip Slightlyj" 1977) women are more likely to be. acci|)tedj 

38 to 35 percent/ to medical school than men, although the total number of women 

• • ■ ■? 

admitted is substantially less. 

ft . ■ - 

To mitigate the chance of unfavorable litigation following a denial of admission^, 

D. Brock Hornby (1975) has recommended these specific* policy requirements: 

(3.) Written (ascertainable) standards should be developed which will be 
uniformly applied. to all applicants. The treatment of exceptional cases'must 
similarly be 'described in full. Class opening cutol^ points and other factors of 
interest to prospective* students should be given. Contracts may be one alternative 
to answer the question of equitable program requirements. ■ ^ " 

(2,) Supporting evidence should be gathered to show ^he validity of the ' 
admissions standards. Goals and policies which are produced should. clearly reflect 
the overall mission of the institution. National tests, -If they art^ u^ed, should be 
closely tied to local measures of ability. ' ' • 

(3) Every opportunity should be provided to applicants to demonstrate personal 
capabilities. . Interviews should be encouraged when^er possible. n 

ih) Notices of rejection with* a relatively detailed explanation of reasons for 

such denial should be promptly sent. If another application for admittance may be 

made, -the ' time and conditions should be stressed. . ^ > 

• / ' * 

(5) Access to detrimental information should be given to the rejec^ted applicaat 

■ ' ■ < ' ■ • ' , .. 

in accordance with, the prevailing iaw' on open Tecoi^ . , . * 

\. . . (6) If ' it can be arranged, an informal hearing may be granted the applicant who 

.■ ■ ■ 

has been denied admissiont At this time, additional information may lie introduced to 
refute the committee 's -decision. . ^ . 

In the study of Gellhom and Hornby prepared for the Virginia Law Review - (19%), 
the first five actions could be deemed minimum constitutional requirements while the 
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sixth may be thought of as but a recommendation, ^'although it is arguably within the 

scope of what the Supreme Court might assert 4ue process requires" (p. 1010). 

Mayhew and Ford (197U) have echoed this concern for ensuring/ that sufficient 

informsttion is acquired on each applicant and that assessing the vadidity of 

standards be a continual process j in this w ay, tl)€ university is protecting 

itself as best i% can. • ' / " 

There is, yet another consideration which must mentioned: the movement 

toward centralization of higher education planning and policy-making. In the words 

of D. Kent flalstead (197U):' ' • 

Statewide coordination of admission to public colleges. and 
universities is necessary in order to consider deliberately> and 
structure, within a to"t;al system context, dis'^tribution of 
student enrollmenJ.s, allocation of programs among institutions, 
and guidelines for student transfers (p. 231). 

Conclusion | 

As to what will be the ultimate effect of the involvement of the courts with 

the admissions process is probably beyond even the most talented Npstradamus in 

the academe. Without question, however, a greater concern for detailed records on 

the part of committees is suggested. If the demand for professional education 

continues unaba1>ed — with additional pressure from minorities and women for class 

openings — the problems for administrators may.be virtually impossible to solve. 

Being fair to all parties will surely be precluded by the sheer number of applicants. 

Allan 0mst6in ,(1976)' has commented that "qualified minorities and women are already 

becoming uneasyv^bout quotas j they are aware that it puts the "less qualified', stamp. 



on them by association" (p. 17). 



Cn The Chronicle of Higher Education for February 22, 1977, yet another 



diffic^ilty is related: "Black Graduate Schools Caught in Critical Dilemma — 

They cheer white institutions* emphasis on plrograms for minority students but fear 

their own programs face mediocrity or extinction as a result" (Jacobson, 1977, p- 1)* 
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; / • . . . ■ 

BjLack^j^chools^ are not sKaring in. the abundance of federal programs for minorities 
as mafny potential students are choosing larger, racially-mixed institutions. 

> / Can a balance between the rights guaranteed both minority and nonminority , " 
Americans be maintained? '\ Moreover, can justice prevail even if the "right" at 
'^issue — graduate or professional school attendance — is regarded as a "privilege"? 
Other questions appear as ''well: Is place of residence significant?^ Do tests 
• actually perpetuate unjustified discrimination? Should. judicial rulings ,and 

legislation determine campus policies? Furthermore, .will universities 'be 'obligated 
'to advance "special" students through programs Ad into professional positions, <^ 
as has been advocal^ed by some? ' ^ 

On the one hand, De Funis and fiakke, together with a host of other cases, may 
> Have exacerbated an already problematic situation. But, on t^ie other- hand, several 

fundamental issues which should be investigated are receiving attention. Who can 
. receive the benefitsr of graduate and professional education? Who sho\ild? Who will? 
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